INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division
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)
)
V. )
) Criminal No. 01-455-A
ZACARIAS MOUSSAOUI )

MEMORANDUM REGARDING RULE 11 CONSIDERATIONS

INTRODUCTION

A Rule 11 hearing on Mr. Moussaoui’ s proffered pleaof guilty has been scheduled for Thursday,
July 25, 2002. The Court hasurged comment onaproposed colloguy. We believe the circumstances of
defendant's uncounseled attempt to enter apleamust beaddressed withevenmore cautionthanthe Court's
usud very careful Rule 11 inquiry and the Court’ s actions heretofore are congstent withsuch an approach.
Itisjudtified eventhe more so because if this were a counsaed plea and undersigned counsel were asked
whether their investigation had determined that there was afactua basis for the plea, counsdl would have
to answer in the negative.!

In Part | of this Memorandum, we provide additional comments and questions for the plea
caloquy. We respectfully submit, however, that before taking the plea, the Court should endeavor to
reduce as many “unknowns’ to “knowns,” even if this means pogtponing it. Inthisregard, in Parts 1l and
[11, we suggest that the Court should first make a more definitive assessment of defendant’s competency
givennew informationavailable to defense experts and dso rule on dl outstanding death penaty issues so

that any plea colloquy can reflect the Court’ s ultimate determinations on these issues.

! We are dill in the process of reviewing the voluminous discovery and so there are many
facts of which we are unaware and many dots which we have perhaps not yet connected.



ADDITIONAL COMMENTSAND QUESTIONSFOR THE PLEA COLLOQUY
A. Exculpatory Evidence Not Seen by Defendant
Still outstanding before the Court is the motion made by standby counsel while still counsdl of
record to grant Mr. Moussaoui access to classfied discovery. In its ongoing review of that materid,
counsel are seeing numerous documents that would be of benefit to the defense. Before pleading guilty,
Mr. Moussaoui should be advised that there is excul patory evidence whichhas not been provided to him
and that his plea of guilty may mean that he might never have the benefit of such information to use to
contest his gquilt.
B. Clearing Up Potential Misguided M otivationsfor the Plea
1 Mr. Moussaoui has suggested that one motivation for his pleaistactical inthat he
believesa guilty pleawill assurethat he will be able to tell his story to the jury without being overriddenby
standby counsdl, replaced by standby counsd, or gagged during the trid so as not to inflame the jury. (July
18, 2002 Tr. a 26.) He needsto be clearly advised ether informationdly or through inquiry asfollows:
Mr. Moussaoui, you previousy gave as a reason for pleading
guilty your fear that you might not be able to tdl your story, that youmight
be gagged o as to inflame the jury, or that you might be replaced as
counsdl by standby counsel. Do you understand that whether or not you
are gagged or even removed from the courtroom is something totaly

withinyour control and it does not depend on whether you plead guilty or

not guilty?



If you cannot control yoursalf in the Courtroom, you could be
gagged or removed. Whether you have entered apleaof guilty or aplea
of not guilty has no bearing on that. Do you understand this?
Further, you could be removed, as | warned you last time, from
your role asyour own counse! for faluretofollowthe Court’ singructions.
| would not do it lightly, but you need to know that whether you plead
guilty or not guilty has nothing to do with whether you may continue to
function as your own counsd. The possihility equdly remains that you
could be removed as your own counsd if you do not conduct yoursdf
goppropriately. Do you understand this?
2. Mr. Moussaoui has also said that he believes that after aguilty pleathere will be
atrid to show “the extent of hisguilt.” Hesad, “I am guilty. Now, the questionis how much.” (July 18,
2002 Tr. at 29.) He seemsto believe that the government will have to “prove [he' g guilty to the extent
that they pretend I’ m guilty during the pendty phase” and that a the pendty phase he will findly be able
to tel about his so-called “FBI Coverup.” Accordingly, Mr. Moussaoui needs to be clearly advised that
the pendty phase is not about guilt or innocence—quilt will have been fully established by hisplea We
suggest the following:
Do you understand that if your pleais accepted, there will be no
trid to determine the extent of your guilt. Your plea of guilty establishes
your complete quilt to any offenseasto whichyouenter aplea. Therewill

be a pendty phase where the issues will be whether the government can



prove the aggravating factor(s) essentid to impostionof the death penalty
and to hear any mitigation evidence you might wishto offer. Youneedto
be advised that your contentionof FBI surveillance of yoursdf and the 19
hijackers may or may not be relevant to the pendty phase. Even if
relevant to gquilt issues, that would not necessarily make it revant in a
pendty trid.
Now you may have abassfor trying to introduce such evidence
inthe penalty phase—I amnot going to rule onthat now—>but it would not
be admissble in the pendty phase for purposes of demongtrating guilt or
innocence—that will have aready beendetermined by your pleaof guilty.
Do you undergtand this?
C. Arguments We Would Raise If WeWere Counsel Asto Counts1, 3and 4
1. Count 1 Does Not Authorize Death as a Penalty
Count 1 charges a violation of 18 U.S.C. 88 2332b(a)(2) and 2332(b). Section 2332b(a)(2)
addresses persons who attempt to conspireto commit the offensesin paragraph () (1) of the Satute. The
punishment for attempting or conspiring to commit an offense in (a)(1) isspecificdly set forthinthe statute
as“atermofyears.” SeeU.S.C. 8§ 2332(c)(1)(F). The statute does not authorize death for conspiracies
and attempts. A person who wasaconspirator, but actudly undertook anact which caused death, has to
be prosecuted as a principa to be digible for a death sentence under this statute.

2. Count 2 Does Not Authorize Death as a Penalty



Count 2 dleges a conspiracy to commit air piracy inviolaionof Title49, United States Code, 88
46502(a)(1)(A) and (8)(2)(B). Mr. Moussaoui isnot charged with committing or attempting to commit
ar piracy. The pendty provision of (a)(3)(B) provides for the death penaty only when the defendant is
guilty of “commission or atempt.” Section(a)(2)(B) does not providefor the death pendty whenthe only
adlegation is conspiracy.

3. Count 4 Does Not Charge An Offense

Count 4 chargesMr. Moussaoui withusing arplanes as awegpon of mass destructioninviolation
of 18 U.S.C. § 2332(a)a. Section 2332(c) provides the definitions for this section. In pertinent part,
§2332(c) refersto 18 U.S.C. § 921 and adopts the definitions there set forth of “destructive device.”
Section 921(a)(4)(c) makesit clear that an arplaneis not a destructive device. (“The term ‘destructive
device shdl not include any device which is neither designed nor redesigned for use asawegpon.”) The
government’ s attempt to circumvent this explicit statutory language by describing how the airplanes were
used does not change the fact that they were never “designed” nor “redesigned” for use as a wegpon.

D. The Court must Deter mine Whether Mr. Moussaoui |s Pleading Guilty to the

Congpiracies Alleged in the Indictment or Some Other Conspiracy for Which
There Are No Charges Pending

It is the position of standby counsdl that the conspiracies charged in the Indictment include a
knowing agreement to commit the acts which occurred on 9/11. If Mr. Moussaoui is admitting that heis
amember of a Queda, but is contending that he did not enter into anagreement whichinvolved the attacks
on 9/11, heisnot pleading guilty to the conspiracies dleged in the Indictment even if he wasenmeshed in
other d Quedaplots. He might be admitting his participation in a separate but uncharged conspiracy, but

not the conspiracies related to 9/11 which are the conspiracies he is charged with. The Court may want



to carefully inquire to be sure Mr. Moussaoui recognizes the often subtle distinction between sngle and
multiple conspiracies and that the conspiracy he wants to plead guilty to must be the conspiracy charged
in this Indictment.

At the arraignment on the Second Superseding Indictment, Mr. Moussaoui admitted that he was
amember of a Queda. (Transcript of Hearing on July 18, 2002, p. 26-27.) He stated that he had pledged
“bayat” to OsamaBin Laden. (Id. at 27.) He stated that he was a participant in an ongoing conspiracy
“who have started around 1995 . . . who intend to commit aterrorist act.” (Id. at 9-10, 12.) Though he
admitted that he had knowledge about 9/11, (id. a 26), he has never admitted that he wasinvolved ina
conspiracy knowing that an object of the conspiracy wasthe attack on 9/11 or, moreimportantly, that with
knowledge of the plan, he agreed to its undertaking. Mr. Moussaoui, indeed, seems to think he will have
anopportunity to contest thisin the “penalty phase,” a misguided belief of whichMr. Moussaoui needsto
be completdy disabused. All members of a Queda are Smply not prosecutable for the events of 9/11.
Only those who have knowledge of the plan and who have agreed to undertake it can be guilty of the
chargesin the indant Indictment. Indeed, taking Mr. Moussaoui’ s statements on July 18, 2002 as
true, Mr. Moussaoui admitted only that he is a material witness, and not a co-conspirator, to the crimes
committed on9/11.2 Mr. Moussaoui, therefore, may be attempting to plead guilty to acharge that has not
been returned by the grand jury—that is, a separate conspiracy different from the conspiracy that caused

the deathson 9/11. Thisdigtinctioniscritica asthe conspiracy that Mr. Moussaoui hasidentified in Court

2 As the Court knows, “materid witness’ was Mr. Moussaoui’ s status until hewasindicted
by agrand jury in Alexandria, Virginiaon December 11, 2001.
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is not only by definition inchoate so that Mr. Moussaoui could not be degth digible for his role in that
conspiracy, he has not been charged with such a conspiracy.

Accordingly, in taking the defendant’s plea, this Court should be mindful of the extensve and
diverse scope of the dlegaions in the Indictment in comparison to the actions and agreements actudly
entered into by Mr. Moussaoui. An indictment very Smilar to the one here was prosecuted in the United
States Didrict Court for the SouthernDidgtrict of New Y ork in the case styled as United Statesv. Osama
BinLaden, 98 Cr. 1023. Thegravamen of the conspiracy aleged inthat case wasthe conspiracy to bomb
embassesin Tanzaniaand Kenya, just as the gravamen here isthe planning and execution of the attacks
on9/11. Anadmisson of membershipina Quedawas not enough in that case and should not be sufficient
here. With knowledge of the plan (athough not al details), there must be agreement to participatein it.2

Accordingly, to avoid possible confusonasto just what Mr. Moussaoui thinks he is pleading guilty
to, and to be sure that heis pleading guilty to an agreement to participatein9/11, we suggest the following
minor changes to the colloquy proposed by the Court’s July 23, 2002 letter to Mr. Moussaoui:

1 Second paragraphof Part 8, line 6, after “of serious bodily injury to other persons

by ...,” ddete”destroying and damaging” and insert “using airplanes to destroy and damage.”

3 Judge Sand, presented withasmilar legd questioninthe Embassy Bombingtrid, i.e., could
mere membership in a Queda with general knowledge of its overdl philosophies and goals render a
defendant responsible for the deaths that occurred at the United States Embassiesin Tanzania and Kenya
given the fact that d Quedais dedicated, as an organization, to killing Americans wherever they can be
found? (Overt Act9.) Attached to thismemorandum as Exhibit A are pages 18-21 of the Government’s
proposed charge (Government’ sProposed Jury Charge inUnited States v. Osama Bin Laden, pp. 18-20
(emphasis added)) wherein the government properly adopted the postion that mere membership in
a Quedawas insufficient to bear the burden of proving involvement in the conspiracy. Judge Sand then
gave dmost the exact charge requested by the government. (See Exhibit B, attached hereto, Jury Charge,
United Sates v. Osama Bin Laden, pp. 41-43 (emphasis added).)
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2. Inplainlanguage, after explaining the various congpiracy charges, we suggest that
the Court explain to Mr. Moussaoui that the government has basicdly dleged an unlanvful agreement, a
conspiracy, which resulted in the death and destruction of 9/11. The government names, among others,

as his aleged co-conspirators:

Mohamed Atta Marwin a-Shehhi Hani Hanjour

Abdul Aziz Fayed Ahmed Sdem d-Hamaz

Wal d—Shetri Ahmed d-Ghamdi Majed Moged

Waleed al-Shehri Mohand a-Shehh Ziad Jarrah

Satam d-Sugami Kdid d-Middar Ahmed a-Haznawi

Ramzi Bin d-Shibh Nawa d-Hamzi Saeed d-Ghamdi
Ahmed d-Nami

Thenthe Court might inquire, “Were you in aconspiracy withsome or dl of the men| have named
to cause the desth and destruction to Americans which occurred on 9/11?

While a “no” answer or equivocation need not scuttle the plea entirely at that point, it would
certainly establishthe need for closer interrogation of the defendant as to just what he thinkshe isadmitting
by his pleaof guilty.

. ADDITIONAL NEW INFORMATION REQUIRES A  THOROUGH CURRENT

EVALUATION OF MR.MOUSSAOUI’'SCOMPETENCE TOWAIVE COUNSEL AND

TO PLEAD GUILTY

We recognize that on June 13, 2002, this Court determined that Mr. Moussaoui was competent
to waive hisright to counsd and to proceed pro se. This determination was made after Mr. Moussaouli
was seen by a court-appointed expert who concluded in essence that he did not gppear to suffer from a

maor menta disease or defect, and that his bdiefs and positions appeared consstent with his politica

position and supported by his subculture. Defense mental health experts cautioned to the contrary, saw



sgnsof mentd ilinessasabads for Mr. Moussaoui’ sdecisionmaking, and recommended a more thorough
evdudion. Since that time, these mentd hedth experts have had the opportunity to observe
Mr. Moussaoui in court on three occasions for an approximate three hours, to receive information about
recent and contemporaneous observations and communications with Mr. Moussaoui described in ther
reports, and to review some eghty-two (82) pro se “pleadings,” replete with rich descriptions of his
decisonmaking process, that he hasfiled sincethat date. Based on thisnew information, they arenow able
to opine that Mr. Moussaoui does indeed suffer from a mental illness, has been exhibiting a marked
deteriorationinhis menta state since he was permitted to proceed pro se, and have sgnificantly increased

concerns about his current competence. See Report of Drs. Amador and Stejskd, attached as Exhibit C.

According to Drs. Amador and Stejska, Mr. Moussaoui’s mental state—since June 13,
2002—has been characterized by paranoia, persecutory and grandiose delusions, delusions of reference,
perseverative and illogica thinking, poor impulse control, emotiona ingtability, and impaired judgment.
These symptoms and impairments exist dong with what could be attributed to subculture. However, they
exceed what could reasonably be attributed to culturd, or sub-culturd, factorsdone and have undermined
specific abilitiesthat are directly relevant to Mr. Moussaoui's capacity to functionreasonably or rationdly,
ether pro se or with the benefit of counsd, in the proceedings againgt him. Consequently, we join Drs.
Amador and Stegj skal inrecommending a complete evauationof Mr. Moussaoui be undertakenbeforethe
Court determines to proceed with a Rule 11 colloquy, and/or to proceed with thiscase at dl. Such an
examination will dlow the Court to have the benefit of a full and proper clinicd assessment of

Mr. Moussaoui’s current mentd state and competence before it dlows him to take the practicdly



irreversible step of pleading guilty to capitd charges, or the sdf destructive step of continuing to proceed
pro se.

We recognize that the Court considers Mr. Moussaoui’ s writings to be confrontational and not an
indication of incompetence, but urge the Court to consider theminthe light of further evauation by menta
hedlth professonds. While there are multiple examples of the fact that Mr. Moussaoui’ s writings reflect
his ddusond thinking, the central delusion that is driving Mr. Moussaoui’ s decison making (by his own
account) is hisfear that his court appointed counsd are in aconspiracy to kill im (aconspiracy the Court
has gpparently joined).* This belief, which the Court knows to be untrue, could well be founded in a
sub-culture that mistrusts Americans, but the extent to which it has gpparently driven Mr. Moussaoui’s
behavior rendersit morethanculturaly based.® In onemonth, Mr. Moussaoui hasgonefrom declaring that
his court appointed lawyers have withheld the informationthat would result in dismissd of the charges[see
Tr. June 13, 2002, p. 45], and that once freed of the restraints of having such counsel, he would be able
to “make immediately amotion” that will result in hisrelease [Tr. June 13, 2002, p. 35] to declaring that
heis“d Queda’ and desresto plead guilty [see Tr. July 18, 2002, p. 26]. It wasnot until after the Court
suggested to Mr. Moussaoui that he could lose hispro se status if he continued to file his repetitive motions,
and called uponstand by counsel to comment onadiscovery issue, that Mr. Moussaoui abruptly reversed

his course and demanded to plead guilty to the charges “to save hislife” If thisfixed fase bdiegf—whether

4 For example, Mr. Moussaoui’ s behavior is not driven by his belief that afan, supposedly
left as a gift on his car, was bugged by the FBI and used to survell hisactivities. This belief may or may
not beadduson. Meanwhile hisbdlief that his court gppointed lawyerswill kill himisdriving hisbehavior.

5 Indeed the defendants charged in the Embassy Bombing case dl proceeded to trid with
American lawyers. Other “d Queda’ detainees have a least sought the assstance of American lawyers.
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deluson or subcultura belief—that court gppointed stand by counsel with the aid of the Court will kill
him—has driven his decision to plead guilty, the decision is coerced, and involuntary.

Inthe interests of our system of justice, and in the interests of Zacarias Moussaoui— a Quedaor
not—this Court must determine what is at the root of his decisionmaking, whether or not his decisons are
made with a rationd understanding of the proceedings, and whether heis truly competent to proceed at
thistime. Given the professona opinion that Mr. Moussaoui indeed suffers from a serious menta illness
characterized by paranoia, thought disorder and ddusions, mere “correct” answers to a colloquy are
insufficient to permit the salf destructive course Mr. Moussaoui has taken. Given the new evidence,
deemed highly sgnificant by mentd hedlth professonals which we are not, we are compelled to seek a
thorough evauation of competence before Mr. Moussaoui may plead guilty. This matter begs for more
than the two hours of examination by Dr. Patterson which Mr. Moussaoui thoroughly controlled.

1. THE AGGRAVATING FACTORS ARE ESSENTIAL ELEMENTS OF A CAPITAL
OFFENSE AND, THEREFORE, MUST BE INCLUDED IN THE PLEA COLLOQUY

The defendant has indicated his intention to plead guilty. To accept the plea, the Court must
determine that it is knowing and voluntary. Consequently, it is dementary that the defendant must know
the elements of the crimes to which he would plead guilty and the possible punishments he faces. At this
point in the proceedings, that is anything but cleer.

The defendant has previoudy filed a Motion to Dismiss Notice of Intention to Seek Sentence of
Degth. In addition, standby counsel have filed a Supplementa Memorandum in support of that motion, in
light of the Supreme Court’ sdecisonsin Ring v. Arizona, 122 S.Ct. 2428 (2002) and Harrisv. United

Sates, 122 S.Ct. 2406 (2002), and before them, Jones v. United States, 526 U.S. 227 (1999) and
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Apprendi v. New Jersey, 530 U.S. 466 (2000). The government has responded to both the motion and
the Supplemental Memorandum. The defense has been given until August 12, 2002 to file areply to the
government’ sresponse. Wehopethe Court will want to give seriouscongderation to dl of the submissons
and have ord argument before deciding them.

Smply put, aguilty pleaby Mr. Moussaoui could not possibly be knowing and voluntary until the
Court resolves the pending motions unless the Court has dready resolved them and intends to include
explanation of its resolution in the colloquy. In the Second Superseding Indictment, which was issued
fallowing the filing of standby counsdl’ s memorandum, the government has included a section, denoted
“Notice of Specid Findings,” the likes of which was previoudy unknown in Anglo-American grand jury
jurisprudence. In that section, the grand jury set forththe statutory aggravating factorsthat had previoudy
been contained in the government’ s Notice of Intent.

The new Indictment is subject to anumber of interpretations. It isunclear whether the grand jury
intended these as (1) dements of the four supposed capita offense in the Indictment (Counts 1-4) as to
whichthe defendant must plead, (2) four new capita offenses, or (3) a subgtitute for the noticerequirements
contained inthe FDPA.. See 18 U.S.C. 8§ 3593(a). Given the holdingsinRing and Harristhat aggravating
factors (in death pendty cases) or other factswhichmakeadefendant digible for agreater punishment than
that to whichhe would otherwise be subject are* dements’ of a*“ greater offense,” it would appear that the
factors dleged in the Notice of Special Findings should be treated as elements of greater offenses, i.e., as
four desth digible capital murder conspiracies. Of coursg, if that is the case, this Court must determine,
before accepting a plea of guilty, whether the government congtitutionally and statutorily may create a

greater deeth digible offensein thisfashion. If the Court determinesthat it may do so, then, of coursg, it
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mugt incorporate these new eements of the offense in its reading of the charge to the defendant, and
determine the voluntariness of his plea based on dl the dements of these “greater offenses” even if they
are set forth in the Notice.

It is dso possible that the grand jury has actudly created four new degth-dligible capita counts,
even if that is not what it intended. After dl, while the Indictment does not incorporate the dlegations
contained inthe Notice into Counts 1-4, it doesincorporate all the alegations of Counts 1-4, which would
indude the four charges aleged in those counts, into the Notice. Thus, the literd effect of the Second
Superseding Indictment, containing the aggravating facts set forth inthe Notice as well as the eements of
Counts 1-4, isto actudly create a new set of charges dtogether, i.e., Counts 7-10 athough unnumbered.
We recognize that the Court has rgected this notioninitsletter of July 23—but we urge the Court to wait
until the Ring issueisfully briefed and argued before reaching a conclusion that the statutory aggraveting
factors are not an dement of the offense that must be proven before a defendant may be found guilty of a
degth digible offense.

The government contendsinitsOpposition to Standby Counsel’ s Supplemental Memorandum
at 14 n.6 that (1) it has created no new offenses, evenwhile it admitsthat the aggravating factors included
in the Notice section of the Indictment “establish[] that Counts One, Two, Three and Four are capita
digible” id. at 8, dementsthat were not in the offenses origindly charged, and that (2) the Court should
not address the aggravating factors during the plea colloquy. Instead, the government argues, “the Court
should leave the issue for the jury to decide during apendty phase. .. .” (id. a 14 n. 6). That could only
betrue, however, if the dlegations contained inthe Notice are not e ements of the offensescharged. If they

are elements, then surely the defendant must be confronted with, and must plead to them. Contrary to the
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assartion of the government, these are elements which must be incorporated into the plea. The
government’ s postion is entirdy inconsstent with Ring and Harris.

The government’ sargument completely unhingesthe resultsinthose cases from their conditutiond
moorings. Whilethe actud holding in Ring isthat a defendant is entitledto ajury trid asto factors which
establishdeath digibility, the basis for that holding is that Arizona s aggravating factorsin its death pendty
scheme were dements of the capita digible offense. The Supreme Court explained in both Ring and
Harris that facts which increase the maximum pendty faced by the defendant create a new, “greater
offense.” Indeed, in Harris, 122 S.Ct. a 2414-19, the Court noted repeatedly that any fact which
increases the maximum possible pendty above that authorized by the findings implicit in the jury’ s verdict
of guilt has higoricaly been, and is dill, an element of the offense. See id. at 2419 (“Read together,
McMillan v. Pennsylvania, 477 U.S. 79 (1986)] and Apprendi mean that those facts setting the outer
limits of a sentence and of the judicia power to imposeit are elements of the crime for constitutional
analysis’) (emphasis added); Harris, 122 S.Ct. at 2418 (quoting Apprendi, 530 U.S. at 483, no. 10)
(““Thejudge srole in sentencing is condrained at itsouter limitsby the facts dleged in the Indictment and
found by the jury. Put smply, facts that expose a defendant to a punishment greater than that otherwise
legaly prescribed were by definition ‘elements’ of a separate legd offense’”); Harris, 112 S.Ct. at 2416
(the principle” by whichhistory determined what factswere dements. . . defined dementsas’ fact[s] legdly
essentid to the punishment to beinflicted’ ) (quoting United Statesv. Reese, 92 U.S. 214, 232 (1876)
(Clifford, J., dissenting)).

It is Imply impossible to argue after Ring and Harris that the facts dleged in the government’s

Notice of Specid Factors are not ements of the offense, since, as surely the government must concede,
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they “are factsthat expose [this] defendant to a punishment greater than that otherwiselegdly prescribed
...," i.e., the death pendty.® Sincethe facts alleged in the Notice of Special Findings are unquestionably
elementsof the offense, and since the government itsdf concedesthat it was compelled by Ring and Harris
to indict the defendant astothosefindings, the government’ sargument that they need not be part of the plea
isinexplicable smply because the government chooses to includethemin a never-heard-of-before section
of the Indictment. If the aggravating factors are not e ements of the offense, the grand jury hasno business
invedtigating or finding them, since the authority of the grand jury is limited to determining “if there is
probable cause to believe that a crime has been committed . . . .,” Branzburg v. Hayes, 408 U.S. 665,
686 (1972) and “whether crimind proceedings should be indituted againg any person.” United Statesv.
Calandra, 414 U.S. 338, 343-33 (1974). If the aggravating factors are not a part of acriminal charge,
they have no place in the Indictment.

The government’s reliance on United Sates v. Cotton, 122 S.Ct. 1781 (2002), is smply
misplaced. In arguing that Cotton endorses the proposition that dl that isrequired isajury verdict, the
government conveniently ignoresthe determinative fact that Cotton had not obj ected at tria to the omisson
of drug quantity from the Indictment’. Thus, the significance of Cotton is smply that a jury verdict
supported by overwhemingevidencecures an Apprendi-type defect inthe Indictment if the defendant does
not object to it. In no sense does it support the extraordinary proposition advanced by the government,

and now by the Court, that the Court may deliberately omit such afact from the offense when it secures

6 Indeed, the government concedes that the alegations contained in the Notice portion of

the Indictment are necessary to “establish[] that Counts One, Two, Three and Four are cgpitd-digible
[offenses].” Government’s Opposition at 8.

! Cotton isthus aplain error case.
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a plea from the defendant, a fact which is actualy contained in the Indictment. If this were a correct
proposition, a court could ddiberately obtain a guilty plea to, for example, an Indictment charging firg
degree murder by omitting from its colloquy with the defendant any mention of the elements in the
Indictment which raise the offense fromsecond to firg degree, and then punishhimfor the greater offense.
Just gating the proposition demonstrates its absurdity.  Indeed, the government itself notes that drug
quantities that raise the maximum punishment are now typicdly included in federd Indictments, but it does
not even suggest that in such cases it would be gppropriate for the court to omit from the pleareference
to the drug quantity aleged in the Indictment that is necessary to establish the grester offense or that drug
quantity should be the subject of a trid or other proceeding separate and apart from the plea. See
Government’s Opposition at 8.

The government’ sstrategy istrangparent: do notincludethe aggravatingfactorsinthe capital counts
lest it concede that it has thereby created new, greater offenses, withwhatever lega implications that may
have, or to which Mr. Moussaoui may refuse to plead. That, however, does not change the fact that the
dlegations in the Notice increase the maximum punishment to death and are, therefore, under the plain
language of Ring and Harris, “eements of the offense” The government’ s podition thet the alegationsin
the Notice need not be incorporated into Mr. Moussaoui’ s pleacould only be correct if those dlegations
were unnecessary to establish his guilt of a deeth digible offense. Of course, that is plainly not the case.
Indeed, if it were, there would have been no reason for the government to seek a new Indictment.

Counsel do not here belabor the reasons the FDPA is uncongtitutiona, both substantively and
procedurdly, after Ring and Harris, since they have done so indetail inther Supplemental Memorandum

and will reply to the government’s response by the date set.  Suffice it to say that, unlike in the

16



circumstances of drug cases, for example, upon which the government relies, the FDPA provides a
detailed, integrated scheme gpplicable to capital cases whichisnot consstent withRingand Harrisinmany
aspects and whichcan not be fixed by the government’ sinvention of a Notice of Specid Findings section
in acapita Indictment.?

Inshort, inconnectionwithMr. Moussaoui’ s plea, werespectfully submit that the Court should firgt
resolve the issues raised in the Defendant’ s Motion to Dismiss Notice of Intent to Seek Penalty of
Death and Sandby Counsel’ s Supplemental Memorandum in Support Thereof and then, if the death
pendty is dill inthe case at dl, determine whether the aggravating factors are dements of the offense and
what the implications of that might be before endeavoring to take a plea from Mr. Moussaoui.

CONCLUSION

For the reasons set forth herein, we request that the Court resolve the death pendty issuesand any
competency issues beforetryingto accept apleafromthe defendant. 1f the Court isnot inclined to proceed
in this manner, we respectfully request that the issues raised in Part | hereof be given consideration for
whatever effect they might have upon the process of taking a plea

Respectfully submitted,

STAND-BY COUNSEL

8 Not surprisngly, the government does not suggest that any of the post- Apprendi drug
cases upon which it relies involved such specid sentencing schemes, like the FDPA.
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CERTIFICATE OF SERVICE

| hereby certify that a true copy of the foregoing Memorandum Regarding Rule 11 Consderations
was served viahand ddivery upon AUSA Robert A. Spencer, AUSA David Novak, and AUSA Kenneth
Karas, U.S. Attorney’s Office, 2100 Jamieson Avenue, Alexandria, Virgina 22314 and viafirs classmal
toZacariasMoussaoui, ¢/0 Alexandria Detention Center, 2001 Mill Road, Alexandria, VA 22314 this24th
day of July, 2002.
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